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§536.64 Final offers.

(a) When claims personnel believe
that a claim should be compromised,
and after every reasonable effort has
been made to settle at less than the
amount claimed, a settlement author-
ity will make a written final offer
within his or her monetary jurisdiction
or forward the claim to the authority
having sufficient monetary jurisdic-
tion, recommending a final offer under
the applicable statute. The final offer
notice will contain sufficient detail to
outline each element of damages as
well as discuss contributory neg-
ligence, the SOL or other reasons justi-
fying a compromise offer. The offer let-
ter should include language indicating
that if the offer is not accepted within
a named time period, for example, 30 or
60 days the offer is withdrawn and the
claim is denied.

(b) A final offer under subpart D of
this part will notify the claimant of
the right to sue, not later than six
months from the notice’s date of mail-
ing, and of the right to request recon-
sideration. The procedures for proc-
essing a request for reconsideration are
set forth in §536.89.

(c) Under subparts C or F of this part,
the notice will contain an appeal para-
graph. A similar procedure will be fol-
lowed in subparts E and H of this part.
Subpart J of this part sets forth its
own procedures for FCA final offers.
The procedures for processing an ap-
peal are set forth in §536.79 of this part.
The letter must inform claimants of
the following:

(1) They must accept the offer within
60 days or appeal. The appeal should
state a counteroffer.

(2) The identity of the official who
will act on the appeal, and the require-
ment that the appeal will be addressed
to the settlement authority who last
acted on the claim.

(3) No form is prescribed for the ap-
peal, but the notice of appeal must
fully set forth the grounds for appeal
or state that it is based on the record
as it exists at the time of denial or
final offer.

(4) The appeal must be postmarked
not later than 60 days after the date of
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mailing of the final notice of action. If
the last day of the appeal period falls
on a Saturday, Sunday, or legal holi-
day, as specified in Rule 6a of the Fed-
eral Rules of Civil Procedure, the fol-
lowing day will be considered the final
day of the appeal period.

(d) Where a claim for the same injury
falls under both subparts C and D of
this part (the MCA and the FTCA), and
the denial or final offer applies equally
to each such claim, the letter of notifi-
cation must advise the claimant that
any suit brought on any portion of the
claim filed under the FTCA must be
brought not later than six months from
the date of mailing of the notice of
final offer and any appeal under sub-
part C of this part must be made as
stated in paragraph (c) of this section.
Further, the claimant must be advised
that if suit is brought, action on any
appeal under subpart C of this part will
be held in abeyance pending final de-
termination of such suit.

(e) Upon request, the settlement au-
thority may extend the six-month re-
consideration or 60-day appeal period
provided good cause is shown. The
claimant will be notified as to whether
the request is granted under the FTCA
and that the request precludes the fil-
ing of suit under the FTCA for 6
months. Only one reconsideration is
authorized. Accordingly, that claimant
should be informed of the need to make
all submissions timely.

NOTE TO §536.64: For further discussion see
DA Pam 27-162, paragraph 2-74.

§536.65 Denial notice.

(a) Where there is no reasonable basis
for compromise, a settlement author-
ity will deny a claim within his or her
monetary jurisdiction or forward the
claim recommending denial to the set-
tlement authority that has jurisdic-
tion. The denial notice will contain in-
structions on the right to sue or re-
quest reconsideration. The notice will
state the basis for denial. No admission
of liability will be made. A notice to an
unrepresented claimant should detail
the basis for denial in lay language suf-
ficient to permit an informed decision
as to whether to request appeal or re-
consideration. In the interest of deter-
ring reconsideration, appeal or suit, a
denial notice may be releasable under
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the Federal Rules of Civil Procedure or
by the work product documents doc-
trine.

(b) Regardless of the claim’s nature
or the statute under which it may be
considered, letters denying claims on
jurisdictional grounds that are valid,
certain, and not easily overcome (and
for this reason no detailed investiga-
tion as to the merits of the claim was
conducted), must state that denial on
such grounds is not to be construed as
an opinion on the merits of the claim
or an admission of liability. In medical
malpractice claims, the denial should
state that the file is being referred to
U.S. Army Medical Command for re-
view. If sufficient factual information
exists to make a tentative ruling on
the merits of the claim, liability may
be expressly denied.

NOTE TO §536.65: See §536.53, on denying a
claim for failure to substantiate. In addition,
the procedures and rules in DA Pam 27-162,
paragraph 2-69, settlement and approval au-
thority, apply equally to the denial of
claims. See also DA Pam 27-162, paragraph 2—
75.

§536.66 The “Parker” denial.

(a) When suit is filed before final ac-
tion is taken on a subpart D of this
part claim, a denial letter will be
issued only upon request of DOJ or the
trial attorney. If suit is filed pre-
maturely or in error, the claimant may
be requested to withdraw the suit with-
out prejudice. Such a request must be
coordinated with the trial attorney.

(b) Claimants who have filed com-
panion claims should be notified that,
due to suit being filed, no action can be
taken pending the outcome of suit and
they may file suit if they wish.

NOTE TO §536.66: For further discussion see
DA Pam 27-162, paragraph 2-76.

§536.67 Mailing procedures.

Thirty or sixty day letters seeking
information from claimants, final of-
fers and denial notices are time-sen-
sitive as they require a claimant to
take additional action within certain
time limits. Accordingly, follow proce-
dures to ensure that the date of mail-
ing and receipt of a request for recon-
sideration are documented. Use cer-
tified mail with return receipt re-
quested (or registered mail, if being
sent to a foreign country other than by
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the military postal system) to mail
such notices. Upon receipt, an appeal
or request for reconsideration will be
date-time stamped, logged in, and ac-
knowledged as set forth in § 536.68.

NOTE TO §536.67: See also AR 27-20, para-
graph 13-5, and DA Pam 27-162, paragraph 2—
7.

§536.68 Appeal or reconsideration.

(a) An appeal or a request for recon-
sideration will be acknowledged in
writing. A request for reconsideration
under subpart D of this part invokes
the six-month period during which suit
cannot be filed, 28 CFR 14.9(b). The ac-
knowledgment letter will underscore
this restriction.

(b) Where the contents of the appeal
or request for reconsideration indicate,
additional investigation will be con-
ducted and the original action changed
if warranted. Except for subpart J of
this part, which sets forth separate
rules for FCCs, if the relief requested is
not warranted the settlement author-
ity will forward the claim to a higher
settlement authority with a claims
memorandum of opinion (see §536.62)
stating the reasons why the request is
invalid.

NOTE TO §536.68: See also DA Pam 27-162,
paragraph 2-78.

§536.69 Retention of file.

After final action has been taken, the
settlement authority will retain the
file until at least one month after ei-
ther the period of filing suit or the ap-
peal has expired and until all data has
been entered into the database. A paid
claim file will be retained until final
action has been taken on all other
claims arising out of the same inci-
dent. If any single claim arising out of
the same incident must be forwarded to
higher authority for final action, all
claims files for that incident will be
forwarded at the same time. For fur-
ther discussion see DA Pam 27-162,
paragraph 2-79.

§536.70 Preparation and forwarding of
payment vouchers.

(a) An unrepresented claimant will be
listed as the sole payee. Joint claim-
ants will not be listed since settlement
agreements must specify the amount
payable to each claimant individually
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